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WHEREAS, MAXXAM Inc. (“MAX,uM”),  The Pacific Lumber Company, on behalf
of itself, its subsidiaries  and its &Gates (“Pacific Lumber,“. and togcihcr  with MA);XAM, the
“Pacific Lumber Parties”), the UnIted  Swcs bf’ America  (“U&d States”) and the State  of
California (Ynlifomia”)  (all of the foregoing collectively,  the “Parties”) have bttn ncgotinting a
possible Iand cxchangc  of the Hcadwatcrs  torcst for vaiuabje  federal and state considerations;

WHEFZAS, Pacific Lumber  dcsircs  to obtain a permit  under section 10(a) of the
Endangcrcd  Species  Act (“ESA”);

WHEREnS, the United  States Fish and Wildlife  Sctict, an agency within the United
States Department of the Interior; and the Nntional  Marine Fish&s Scrvict,  an agency  within
the United States Department of Commerce (coiIectfveIy,  tho.“Scrviccs”),  arc rcquircd  to comply
with their responsibilities under the ESA and Ihe National Environmental  Policy Act (“NEPA”);

NOW, THEIIEFOW-the  Parties agree as follows:
.

I. The  Pacific Lumber  Partics  will not c&r cithcr  Ihe apptoximatdy 4,500 acres of Pacific
Lumb=‘s timberlands commonly  rcfcrrcd  IO as rhc Headwaters  Forest  (the “lleadwatcrs For&‘)
or the approximately 1,125 acres commonly referred  to es the Elk Head Spring Forest (Ihe “Euc
Head Forest”) IO conduct. logging opera.tions,  including salvage lagging (the “Mora!orfum”),
provided Hal the Moratorium shall tenninate,  unless c.utendcd  by agre:ment of the Parties, if
within  IO months from  &date  of this Agrccmcnt  (the %xpiration Date”) the Parties have not
achieved  the following ittms to their  rcspcctivc satisfaction, such achievement to be evidenced

_ _-_ by wirten Instnuncnr(s)  in form and substance satisfactory to all of the Pa&s. The Partics  agrc:
to use their respective bti, good faith ef7ons  to n&eve such items:

: L__
. . .

a. Transfer of the Headwaters  Forest  and the Elk Head Forest to the United  States
and California in exchange Tar (i) the Exchanged Elk River Property  (as defined below) and (ii)
properly and other  consideration from borh tbc United States  and California (including cash)
having an aggregate  fair ma&et voh~c  of $300 million;

b. Acquisition by the U&cd States and California of the approximately 9,600 acre
I3 R&r Timber Company property  (“Elk River Properry”)  to scrvc, in paq, as an additional
buffer zone  of approximately 1,845 acres (the “Preserved  Elk River Property”) for tie
IIesdwaters Forest,  with the remaining  approximately 7,755 acres (the “Exchanged Eik River
Property”)  to sotic its additional considcrarion  to be received by Pacific Lumber in exchange for
the Hcadwaters Forest  and the Elk Head Forest  under Subparagraph I .a., above.

C. lhe Partics agree  to use their respective best, good faith efforts  to achieve
expedM dcvciopment and submission by Pacific Lumber and processing



33

-.-_._ -.-. ..- _._.___ _

_
. .

.

.- (i). by the United States of an incidental take permit (“Perrnil”)  under section
I O(a) of’thc  ESA, 16 U.S.C. 5 1539(a), based upon n multi-species Habital Cons&&ion
Plan (“IIC!P”) covering  the remaining lands of Pacific Lumber, the Elk River Property,
any other Gmbcriands  or timber hnrvcsring  rights acquired by Pacif’c Lumber as a result
of the hcrcin:describcd  transacrions  (collectiveiy,  the “Resulting Pacific Lumber  ‘l’irnbcr
Property”),  the Hcadwattrs Forest and the Elk Head Forest,  and

._- - -. i- __~.
_. .F(ii).  _.- by California of a Sustained Yield Plan (“SYP”) covering  thc.Rcsulting

Pacific Lumber Timber  Property, _ -;.* _._..__- -..:...-y-- .._-.
(Iii). -In order to facilitate processing of the: Permit  and SYP, the panics agrct to

fohow tflc proctdures  set forth below:
-

A,-. Develonment  of HCP. -Pncilic  Lumber  and the Scrvicts shall
.-:-within 30 days of the date of this Agrc&cnt  begin good f&h negotiations for a

multi-spccics  HCP covering all of the Pacific Lumber Timber  Property and the
.’ ---Elk River Property, in&ding the Headwaters F&cs.r,  the Elk Head Porcst  and any
._.- btifcr. Such KCP shalb bc prcparcd  in full compliance  with the rquircmcnts  of

1 -.thc  ESA and other applicable. laws and regulations and shall be consistent  with the
._: &$ia!ions  applicable to Ihe critical  habitat derignatcd for. the marbled murrclct,
1-i-50  C.F.R 9 17,95(b).  The HCP shall provide for the man@cmcnt and. harvest  of.
1 I.lhc Resulting Pacific Lumber Timber Property consistent  with the rqulrcincnts  of
” the ESA and other appiicablc  laws and regulations.  The IICP. shall bc subject to
the Dcpartmcnt  of the Interior’s “No Surprises” policy. -.- .- - ."L '..-_- .-.

.- B. . *Svbmission  ofH(-p -f-for pa. -* . -Within 120 days
from the date of this Agreement, Pacific-Lumber intends to submit to the Services

:--an application for a Permit and a proposed muiti-species  HCP that covers  the
- -Headwaters  Forest, tie Elk Head Forest and the Resulting  Pacific~Lumbcr.Timbcr

Property.
:

C. &view Dl-OVaI CP and&u&.  3-x Services will
expedite considorarion  of the applictiion  for the Permit  and will use their best
efforts  to review, and decide upon the application for the Permit as soon as
practicable a&r Pacific Lumber submits the application to the Services.  The
Parties recognize and understand that the Services must make their decision on the
application  for the Permit based  on sound science  and in &ll compiiancc  with the
rquirements of the ESA and all other  appiicabie  laws and rcguiations.

D. Public Tnvolve~.  The Parties understand that Pacific Lumber
can, by involving the public in the HCP phnning  proc:s-s, facilitate cariy public
review of the HCP and expedite development and consideration of the 110.  The
Services are responsible  for czxuing that the public involvement requirements in
the ESA, NEPA,  and other  tlppliwblc  laws and regulations arc met.
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. The Parties undersinnd  and agree thatIL i- WComnlinncc. __ ._ __..__  -_. -_--- .- .- --
T:. T~--is&~f an-i&dental  t&c ocrmit  requk mmplianct with  NEPA and &‘thc -- -

-

Services  arc ‘responsible  for -this  comoiianct.  It’ is Pnciiic  Lumber’s inrcnt  to
sibmit  an HCP. &al will not significantly affect the. quality of the human
environment and tc prepare  a draft Environmental Assessment  (“EA”).‘for rcvicw

.

.

:-.
-.

by the Services. : -nc Services  will (I) assist Pacific Lumber +. outlioing  the type
of informatick’.required  for the IX, (II) independently evaluate  the environmental
issues, (XI) ‘;;;l&eGny  changes necessary, and (IV) take-:rrspon;ibility  ‘for the._. . ..-
document’s scopc.and  content; The Services will promptly advise Pacific Lumber
if, at tiy point,  thc&ticts  believe an envimnmcntal  impacl  statcmcnt  (“EIS”) is
rcquind. The’ P&ties will pursue the HC’P and NEPA processes concurrently.

- _ ; i.- -_._
F. -:‘,-:Submission  Review ~roval of SYP. Pacific Lumber  will

: submit to the State of California a proposed  SYP. which (I) covers  the Kcsulting_’
.:‘Y:  .L’ PacificLumber~Timber  Property,  and which the Parties agree  will bc.amtnded to

: .‘includc  anyk&&ds  or timber borvcsting  sgh& rcc:ivcd  by Pacific I.un&ci in
-.-.;

.:T ..-- _ . .
cxchangc  for ihi ‘Headwatcrs  Forest and Elk Ikad Forksi,  including Exchanged

-r-: z
._ :-

.a .- Elk River.  Propcr&;‘and  (II) complies-with terms and specifications to be agreed
.--

.- upon. by~l%cifICLumber  and .Crr]ifomia.as  soon  as practicnble,  such agre&nen~  10
- --‘:I;’

.- : .I I .-ii:
. :. --. bc cvidenccd  iby:kn: instrument  in form and substance satisfactory -to.Pacific ‘-‘i - -‘..I:;_ . -. -

T .-.:-z - -^ ., - Lumber  &d-California (the “SYP Terms  Condition”). ‘Tne State of Califor&*kiil-.  :: .-::- -.%~-~?~.
~~.cxpedite  c&ide;8tion  of such $YP upon its ‘formal submission to C&ifor&.,.~~~”  _ :Ji%;,__ _:“. ‘- :

_~~:;:~~Approp~nii_pro~~dures  d]] be followed  for.~&bfissfon,  revfew and ~@@$.  -::.: ; -. : .: --.fi.c-‘~--  ._A.^ __. -‘ye .
. Such SYP ihal]  $ovide  for maagcmat  and. h&st,  eon&xx  with applicable  V?zf.-‘-,  -: -%?i___

_.- . . . . . . - ‘knd  legal re$ir&&$ of ali the Resulting h&c Lknber  TImbet  Properry  and -i’-.-  ~.V~~~
~~shall  be with rc$&t  to the marbled .murrelet~-the  ‘eoho  salmon,  the nonhern.-:-:1  1. ....-:i :-:.:

-_ - spotted  owl and- all other  species speckcally  or .gencrally  ~identifkd  in the SYP _-. - .:._-. :! -.I
___-_-- (whejer how or he&&et  lisrcd  as threatened or~kkngtzad  under Lhc laws of th~-l~..:  --%-<-T?~<:- . . _ __ _: United  States or California). The Slate of CaXfo&ia shall USC its best  efforts  to .’ ‘t-- -.. _.

review and approve the SYP.
-_

. ._ -:-- -:. _ ._‘_
d . The dismi.ssal  with prejudice  at ciosing  by Pacific Lumber  of the following

pending legal actions: Pa@ L&hr Co. Y. United Slates, No. 96-257L  (Fed. Cls.) and Salmon
Creek Corp. Y. Cahjbrnia  Board ofForesr$,‘No.  96-G-1057 (Cal. Super. Ct.), such dismissals
till obviate  that litigation and bc cvidcnccd  by instruments in fotm and subsr.a.ncc  satisfactory to
each  of the parties  to those cases.

C. All property furnished by the United States and/or California to Pacific Lumber
pursuant to Subparagraph 1.a. having been freed  of all mortgages, liens, pledges, security
interests or encumbrances of any kind (other  than permitted cncumbranccs  to bc agreed  upon by
the Parties).

f. A11 consents, app;ovals, opinions, orsimilar  items from tid parties neoessW to
consummation of the transactions de&Id in this Agrttmcnt  having been furnished.

.
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6. In addition to the documents  and insuvmcnrs  spec,ificdly  rc!‘c:en~ed  above,
cxccytion  ‘~ylihe-Psrtics-oi-ap?ropriatc  docxmcnu  and insrrumc:lts,  in form and substance
sarisfk:ory IO the Pnnics,  evidencing the transnc:ions  dcscri’kd  in this Agree.mcnt.

-. ;
.A- L

2. Ii is a condition-ro  & continued  cffcc:ivcncss  of the Moralorim  that tic United  Slam
end/or  Caliiomia provide  IO Pacific Lumber,  wirh,in  60 days of lhis  Agrc~mcnt,  a list of propcnjr
intcrtsts  owned br conrrollcd  by tie United Starts and/or  California wiLh  a good faith estialed
fair mark! vaitir/equal  to or in cxc:ss.  of $300 million which arc available  and acceptable IO
P2cific Lnmbcr.fo; &change under Subp~~czgaph  1.1. above (the YPre~rnted  Prope.rties”),  Such
list shall be a&k$%ii~d  by suEci;nt  bnckgroind  informalion  (inciuding,  whcrs  available,
abpraisds and &$ &&%luation  iniormarion)  regarding the Prcse:lted  Properties ET will cnablc
PacGk  Lu.mb&.to  %~!!e a he:erminaricn  as IO rhe commercial viability of such properiy  intcrcsts
and talc  abiii;y to monerizr  su& pnpwy inrcrcsrs; Pxik Lumber sh211  also be given access  to-..
CIXC  and inspect r;uch.Propc.tics.  Should CsliforG  and/or the Unite?. States fail to pcrfom~  this
obligation Lvithin’  GO says from the date  of this Agktmcnt,  the Moratorium shnll  terminak. If
Ihe United  Sk&%xL’or  ~.CsIifomia  do fumis5  the rtquircd  amount and type of Prcskntcfi
Pro&es  (to$&%tiirh  ~&&s and sufficient  information ‘to evaluate Ihe Propenies) by such
dale, (a) the Pa&& ‘ihall  havc:a ten-day.  period  of time commexing on the dale  Lhat the
Prcsemd. Prop&i& lis; is provided’dueng which  10 ngrcc  ,upon  the proctdurcs to be used in._ .
dcrcrmining  the &ir markc~_v’aiue  of the P::senttd  Propcr,ics  (the “Appraisal Procedure Period”),
SUC!I agrerme=i:‘;o;d;::cvidcnc~  by an instrument  in form and substancE  satisfactory to all ofthc
?arks, and @)~~2~~fic?~&nbcr  shail have  an additional 30-day  period following the Appmisd._. -
Proctdur: Perid;i?i$&ich  to evaluax tic Prcscntcd  Prop&es  (the “EvaluaGon  Ptiod”).  If at
the end of ~h&‘~~<&al  Pr&&rc P:riod,  all of the Plrtics hcrt!o hzve  failed  10 execute FXI

.z,.  l

insvumex .indiczting’their.‘agr;tmcnt  as to the Drocxlunz  IO kc used in dc:::tining the fair*
ma&e! vaiuc  of & Prcscnied  pmocfiies,  the Montotium shall Wninatc.  ~U.!thCmO~ if at tic
end oi the Eva&idn”Pc~od,  Pac& Lumber  has failed to identijr  S300 miilion  in fair mx!-xt
veiue  oi Presented ‘Propert;,cs  which  it finds acctptable  for exchange, lhe MorakIJm zhal!
lerninare. Tnc-P&&  funher .agee [o sq~alement  this Agrez.ment  to provide  for an Cffe&T.
cxchengc  2t cloiinS.‘.‘;.v-

-ye--. _..- -.:.:.
l

☺. ti soon as prackable,  and no larrr than October  4, 1996, the Partics shall fik
ay;proptiarc  joint motions  to s;ay the litigstion  (the  “Litigation”) rcfcr:ncrd in Subparar& I .d-
above;  provided, th2; each Pztiy shail ;&n 2nd have the r$$hl, at any point al&: the pracntation
‘of the Presented Propezies list, LO mcve 10 texninatt the nay (a) aI aW’ time Wha he
MOr2!Otiun  hu terminated, or @) if” such Pany has a r-.,--sonable  j&i thr the ma.tIers prOvidCd

for under P smpph  1 of lhjz  >.grcme::[ will  not  bc achieved. The Parries aiso Agnes to cezze  ad
a&: a11 sc;ivitiez  in cormcc:lon  with [he Liiipation,  exe,,+-c  as ordcd  by ‘the tour!, until the

motions are gr2nred.

4. X11  discksions  rc!aticg  to, or arising from, tfiis .k~ccmc~t,  including bur nor kkd lo-
a!f nqoriarionz  and final pro&c3  shall  tx sub~c,.’ -* to the Principles Caverning  Disc-xaions daLPd
August 23, 1996, ncrwithsr2nding  any srared ter;ninadon  date the=of.
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5. The exercise by any Party of its right  of termination under this &cement  or’to end tic ‘--=.
Moratorium shall bc’prcocded  by two weeks tittcn notice to the olhcr  Partjes.-z~%:--i_---i-

=.L
..- ;..: 7.7

: .---L-L  _ _ . . . - - .I:e..-‘A ._- ---.-<‘: ..-
6. It is agreed  that the following aha]] eacfi be a condition to closing of.thc  Agreement:  ‘1.:‘.

: .--;I
-. ‘=f:-

. ._... .- . ..-.--_.. _

a. Compiction  of each of the matters dcscrjbcd in Subpa&gk&s  lk, lib. and:!&. :. :

7 =

through lg. above;
.-!,i-t

- _ : -._ __. .  . - :-...‘q-.-  -._;. 7 . _ A:.“-.-
‘...-(... .‘..I--- .^.- ..-. :,.- _: .‘.---_ : _.. 1 -L-c?.__..z;.:.. _- ,~- ,‘.-‘ - .- .- ---w

.-._ . . . . ;;-,- : _ ,-_ .-:;. ,_ -. _ -_ .---- .’ -. ;..:--... _ ;- -&..-.
b. Approval of an HCP and SyP and jssuanc:  of a-PC&t,  -each  in a fo&‘TGd

-t .;- c-y : - .<2&7;
T%,;:f:-$i;..--+

substance satisfactory to Pacific Lumber,  “suofi  satisfaction  10 bc I’cvidcnccd  hj’y’a wrjttcn--“:i  *:’ -. .Ts
instrument executed by Pacific Lt.tmbcr  satisfactory jn form and substang  to all of &o-P&ties;  !:---T :‘t’ .‘. G.::$$g_..., _. ~ .,..-.. ., :. - ____ - :- ci --r-. .. ,._- -.Y-.- -r”:-. - : .__-

C. The  issuance on or before  the closing dnte  by rhc Internal Revenuc.Scr&c’.&d -. _II:!.-.---
the California  Franchise Tax Board of closing agreements in form and substance  sought by and .: --.:-

sarisfactory  to the Pacific Lumber Parties, scning forth acceptable  k&r;\1 and California income  .$.-: .-
;t,<z
-,r..i..-:g

tax consqucnces of the tmnsactions; : -. L . ..-- -;,---y; -_. : ;- _ +:e
. .., __.. ._ ,__-__

r.7: .‘.-; _ ., ---~--- ..: - ,,2..wL-
. 7 __ :. _._ .-- _ ‘: - :- :_- .-L.zw. ..r’-.=.

.-..... I-. -..L+E
d. The absence of a judici;al  de&ion jn any ljljgatjon  bro$ht by third Partics &at.;.:-:;_ -:-‘?L%s$

any Party reasonably believes wiil  significmtiy delay or imp&-  the transactions’  described  jn..ihjs-‘:-f::--:‘-  ~T’z%?” :.;z*7
Agrctmcnt;  a n d  .  I

---.C-z---. - 5 7 .: :.. .~.,  / ,- -A.-.
5.” rl _ __ __.: ?-’ __. _ .- . i.;-<G.s...-\-. . *__._. -.:.- - -. :y,. .;‘.;-rir~~~L-.‘l-.-  _ _: ---,?&y-7- -1 _, ‘__. .-- !-‘.. .;.. -... -,-./~==. _.-- - --T-b.‘;_ ._,. L ,,._ -. :,-..

c. Approval-by  & Boar& of D&ton  (and any spc
applicable Pncific Lumber- Particy and, as appropriate, their
described  in this Agreement.

f. The  obtaining  of all gove-c& approvals  m
con%tmmatc  the transactions described  in this  Agre:ment including  any rquis
under the Federal  Land  Policy and Managcmtnt -Act, 43 US
applicable laws. _ __ - ___-..__  -.:- :..-.‘:_. : - - .--ys. ---.:- . ‘---‘r-_- ~ - ._ . . -. - wer:m
7. In the cvtnt that a ckim or action is brought or threatened  by a third p&y chai&in$the  ?.“f- ?A%$:
legality, enforceability or validity of this Agreement,  or any portion thereof, including the HCP, -=- _ .-z _.._-*%‘r:
Permit  or SYP, the Parties agree to cooperate and act in good faith to preserve diligently this

-.:.:.--
. - . .--‘:

Agreement, HCP, Permit  or SYP against such third party challenge.
_ _.

IN WITNESS WHEREOF, the Parties agree to the foregoing as of Septcmbc: 28, 1996.
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